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ANTI-CONSTITUTIONALITY. 


The Supreme Court, in United States v. 
talint,’ reversing the judgment of the Dis- 
trict Court, which had sustained a demur- 
rer to indictment for violation of the Nar- 
cotic Act of Dec. 17, 1914? (because it 
had failed to charge that defendants sold 
the drugs knowing them to be such), held 
that whether scienter is a necessary element 
of a statutory crime is a purely legislative 
question, that punishment of an offense 
committed in ignorance of facts does not 
deny due process of law, and that sale of 
narcotics is an offense under the Act even 
though the seller is ignorant of the char- 
acter of the drug. 

The principles of criminal and constitu- 
tional law there involved are of great mo- 

ment and particularly as indicative of the 
probable construction of portions of the na- 
tional Prohibition Act. But this decision 
especially serves to remind us of one of the 
most obvious and flagrant violations of the 
spirit, at least, of our constitutionally limi- 
ted form of national government. 

The Harrison “Narcotic Act” was and 
still is a patent exercise of police power by 
Congress without (we submit) the slight- 
est constitutional authority.* It was enacted 
under the guise of a revenue act, ostensibly 
based upon the taxing power of Congress. 
It is a benumbed mind indeed that cannot 
plainly see that revenue is a trifling, in- 
cidental purpose of that Act. However 
laudable its purpose to combat the then 
prevalent and rapidly increasing use of 
habit-forming, mind-destroying drugs, and 
however pernicious the evils it was intended 
to and did reach, its constitutionality can- 
not thereby be justified. If a meritorious 

(1) 42 Sup. Ct. 301. 

(2) 38 Stat. 785. 

(3) The Harrison Narcotic Act, 6 Va. Law 
Rev. 534; Federal Encroachments on the Police 


Power: Harrison Narcotic Act, 32 Harv. Law 
Rev. 846. 








purpose will justify an unconstitutional ex- 
ercise of power under the transparent 
cloak of some incidental constitutional aim 
and effect, then we, in reality, have no con- ' 
stitutional limitations, because it is not to 
be thought that any act of Congress has 
not such good purpose in greater or less 
degree. When we consider the theory on 
which the Narcotic Act and others were 
justified, we wonder that a constitutional 
amendment was thought necessary to ac- 
complish national prohibition even in peace 
times. Had the Narcotic Act been directed 
at any less glaring and insidious evil it 
would long since have been relegated to 
the realm of void enactments. 


In a recent address before the St. Louis 
Bar Association, Mr. Solicitor General 
3eck commented upon “anti-constitutional- 
ity,” which he defined as unconstitutionality 
of purpose effected through the exercise of 
some constitutional power. The Supreme 
Court has been most reluctant to inquire in- 
to the ulterior purposes of Congress. It 
has often been predicted that the Supreme 
Court would soon find it necessary directly 
to decide whether Convress may freely vio- 
late the “spirit” of the Constitution by a 
merely specious compliance with the 
“letter” of it, which has been possible 
under the generally accepted construc- 
tions of the existing decisions. 

Perhaps the Supreme Court has done 
this in the “Child Labor” decision. A copy 
of that opinion is not available at this time. 

Does the end ever justify the means? 








PRESUMPTION FROM MINOR SON DRIV- 
ING FATHER’S AUTOMOBILE.—The Supreme 
Court of Iowa, in Baldwin v: Parsons, 186 N. 
W. 665, holds that, in an action to recover for 
injuries caused by an automobile, admission in 
the pleadings by the owner that the automobile 
was being driven by his minor son made out a 
prima facie case that the vehicle was in de- 
fendant’s possession, and that his son was oper- 
ating it for him at the time, and required that 
the case be submitted to the jury, in the ab- 
sence of a showing by defendant that his son 
was operating the car without his authority. 
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This is one of the cases holding in the af- 

firmative on this question. There are many 
other jurisdictions holding the contrary. The 
Missouri case, cited by the court in the follow- 
ing quotation, can hardly be said to hold pre- 
cisely to the same view as the Iowa court has 
expressed. We quote as follows: 


“The case comes squarely under our holding 
in Landry v. Oversen, 187 Iowa 284, 174 N. 
W. 255, where we had under consideration a 
similar situation. In said cause we said: 

“‘As minor daughter of the owner and mem- 
ber of his family, she was something more 
than a mere chauffeur. She was one of those 
for whose pleasure and convenience the car 
was kept. .When so operated, the machine was 
being used in one of the enterprises or in the 
business of the”"owner. Collinson v. Cutter, 
186 Iowa 276; Daily v. Maxwell, 152 Mo. App. 
415, 133 S. W. 351; Stowe v. Morris, 147 Ky. 
386, 39 L. R. A. (N. S.) 224. The rule is well 
established that proof that defendant owned 
the automobile at the time his daughter was 
operating the same made out a prima facie case 
that the vehicle was then in his possession, 
and that she was operating it for him. Birch 
vy. Abercrombie, 74 Wash. 486, 50 L. R. A. (N. 
S.) 59; Edgeworth v. Wood, 58 N. J. L. 463; 
33 Atl. 940; Schulte v. Holliday, 54 Mich. 73; 
Norris v Kohler, 41 N. Y. 42; Seaman v. Koeh- 
ler, 122 N. Y. 646, 25 N. E. 353. This, however, 
is a mere inference that an owner probably 
is in control of his own property, and is to be 
giveh no greater weight than is required to 
compel the owner to identify those operating 
the vehicle, and explain by what authority, if 
not his own, it is being run. Although an 
automobile is not per se a dangerous agency 
(House vy. Cramer, 134 Iowa 374; McNeal v. 
McKain, 33 Okl. 449, 41 L. R. A. [N. S.] 775), 
it usually moves at a high speed; and a per- 
son injured, or others, after it has passed, at 
least experience difficulty in recognizing its 
driver or other occupants. The owner may be 
ascertained, however, by noting the number on 
the car, and by an examination of the official 
registration thereof. The owner may well be 
assumed to know how and by whom his prop- 
erty is being used, and, if he deny that the 
automobile was being operated for him, it is 
not too much to exact from him a showing 
of the facts claimed to sustain such denial; and 
such is the rule. This does not change the 
burden of proof. That continues on the com- 
plaining party throughout the trial. See Gra- 
ham y. Courtright, 180 Iowa 394. The proof 
of ownership of the automobile at the time of 
the collision merely makes out, prima facie, 
that the automobile was being operated for the 
owner, and, to avoid a finding to this effect, 


there must be some showing to the contrary’. 





DRIVER OF MAIL TRUCK NOT SUBJECT 
TO ARREST UNDER STATE LAW, WHEN. 
—The case of Ex parte Willman, 277 Fed. 819, 
holds that the driver of a mail truck on a 
street which is a post road is not subject to 
arrest, conviction and imprisonment because 
the lights on his truck do not conform to the 
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requirements of the state statute; the lights 
being those prescribed by the regulations of 
the department. We quote at considerable 
length from the opinion of the Court: 


“By the Act of March 1, 1921 (41 Stat. 
1152), making appropriations for the Post Of- 
fice Department for the fiscal year ending June 
30, 1922, there was appropriated for vehicle 
allowance, the hiring of drivers, the purchase 
and maintenance of wagons and automobiles, 
and the operation of screen wagons (such was 
this truck), and for city delivery and collec- 
tion services, and kindred specified purposes, 
the sum of $15,000,000. The Postmaster Gen- 
eral, by the provisions above referred to, was 
charged with the duty, and vested with the 
power, as to the expenditure of this sum for 
the purposes aforesaid in the carrying on of 
the business of the postal establishment ac- 
cording to law. His mandate from Congress 
was to procure, fit out, and operate the trucks. 
Necessarily, the details as to the equipment 
best suited to the transportation of the mails 
were left to his discretion. 


“It is, then, to be determined whether, in 
the exercise of such discretion and in the pro- 
mulgation of the necessary regulations pursu- 
ant thereto, he was subordinate to the laws and 
ordinances of the various states and cities. 
By Johnson v. Maryland, 254 U. 8. 51, 41 Sup. 
Ct. 16, 65 L. Ed. ——, it is established that 
the law of a state penalizing one who operates 
a motor truck on its highways without hav- 
ing obtained a license, based on an examina- 
tion of competency and payment of a fee, can- 
not constitutionally apply to an employee of 
the Post Office Department while engaged in 
driving a government motor truck over a post 
road in the performance of his official duty. 
The court say (254 U. S. 57, 41 Sup. Ct. 16, 65 
L. Ed. ——): 

“Tt seems to us that the immunity of the 
instruments of the United States from state 
control in the performance of their duties ex- 
tends to a requirement that they desist from 
performance until they satisfy a state officer 
upon examination that they are competent for 
a necessary part of them and pay a fee for 
permission to go on. Such a requirement does 
not merely touch the government servants re- 
motely by a general rule of conduct; it lays 
hold of them in their specific attempt to obey 
orders and requires qualifications in addition 
to those that the government has pronounced 
sufficient. It is the duty of the department to 
employ persons competent for their work and 
that duty it must be presumed has been per- 
ae Keim v, United States, 177 U. S. 290, 


“It is difficult to distinguish in principle the 
statute here in question from the one thus de 
cided to be inapplicable to a federal employee. 
Each is a police regulation of a state, adopted 
for the safety of its inhabitants. The one has 
to do with the fitness of the driver, the other 
with the sufficiency of the equipment; but each 
rests upon the same basic power of the state, 
and each would seem to be subject to the same 
limitation when attempted to be extended over 


the instrumentalities of the federal govern- 
ment.” 
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THE FORENSIC THEORY OF LAW.* 


In every county of every state in the 
American Union there is a group of hard- 
working, educated men who support them- 
selves and their families with money which 
they acquire by selling scientific knowledge 
concerning one particular phenomenon. 
These men are lawyers. The phenomenon 
concerning which they sell scientific knowl- 
edge is law. 

What is law? It is impossible to an- 
swer that question without entering the do- 
main of controversy. It is impossible to 
say anything in the least degree positive or 
definite regarding the nature of law with- 
out contradicting something equally posi- 
tive and definite already uttered by other 
persons. When we remember that the 
phenomenon called law is something that 
has been characteristic of all politically or- 
ganized groups of human beings in all parts 
of the world and at all periods of history, 
and when we remember further how enor- 
mously these politically organized groups 
of human beings have differed from one 
another, it is not surprising to find a cer- 
tain amount of conflict in the various no- 
tions of law that are accepted as classic. 
It is safe to say that up to the present time 
no concept of law has yet been made con- 
crete in the consciousness of any human 
being that is broad enough and at the same 
time distinct enough to harmonize with all 
the forms of law that have existed among 
men. 

Very frankly let it be admitted that there 
are certain restrictive limitations making it 
impossible for any human being to think 
cosmically and with ideal clearness on the 
subject of law. For immediate purposes 
it will be assumed that any person who un- 
dertakes to discuss the nature of law must 
make allowance for three separate factors, 
each of which is in the nature of a restric- 
tive limitation upon his powers of thought. 

*This was written in 1917 by Mr. Tyrrell Wil- 
liams, Professor of Law in Washington Uni- 
versity, for the St. Louis Law Review, and is 


reprinted with the consent of the author and 
of the University. 





These are, first, the restrictive limitation of 
time; second, the restrictive limitation of 
nationality ; third, the restrictive limitation 
of vocation, 

We human beings are in the habit of 
dividing time into the past, the present, and 
the future. When we talk about the pres- 
ent we do not mean a single instant in an 
abstract or mathematical sense. We mean 
in a general way the recent past and the 
immanent future. It is in that sense that 
the word is now used. It is quite proper 
to study the phenomenon of law in the past. 
It is quite proper to study the phenomenon 
of law in the present. It is quite proper 
to study the phenomenon of law in the 
in the future. But the mental processes 
and the habits of thought of the student 
are apt to vary according as the subject of 
investigation is the law of the past, or the 
law of the present, or the law of the future. 
Roughly speaking there are three methods, 
or schools of jurisprudence, which have to 
do with this three-fold division of law. His- 
torical jurisprudence has to do with the 
law of the past. Analytical jurisprudence 
has to do with the law of the present. 
Philosophical jurisprudence has to do with 
the law of the future; that is to say, with 
the ideal possibilities of legal development. 
The term philosophical jurisprudence has 
not been very popular with English-speak- 
ing lawyers since the days of the French 
revolution. But in our own generation the 
thing is reappearing under another name, 
to-wit, sociological jurisprudence. There 
is no doubt a great difference between the 
particular forms of philosophical jurispru- 
dence of earlier centuries and the socio- 
logical jurisprudence of the twentieth cen- 
tury, but looked at in a broad way socio- 
logical jurisprudence must be regarded as 
simply a newer form of philosophical juris- 
prudence. It has to do with possible im- 
provements in positive law. 

Frankly recognizing the restrictive limi- 
tation of time, I now announce that for im- 
mediate purposes the law to which atten- 
tion is invited is primarily a phenomenon 
of the present time, and not a phenomenon 
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of ancient history, anthropology, or primi- 
tive racial psychology. As now regarded, 
law is primarily an existing phenomenon 
and not primarily the subject matter of 
fanciful speculations concerning the future. 
To express the same thought in technical 
language the nature of law will be exam- 
ined from the analytical viewpoint rather 
than from the historical viewpoint or the 
philosophical viewpoint. So much for the 
restrictive limitation of time. 

What is meant by the restrictive limita- 
tion of nationality? One of the most per- 
sistent and one of the most futile efforts 
of civilization has been the effort to ignore 
nationality. The developed Roman Empire 
went very far in ignoring nationality and 
the Roman Empire ceased to exist. Chris- 
tianity in theory transcends nationality, but 
the theory is nothing but an attenuated 
tradition. Three years ago Socialists in 
Europe shouted themselves hoarse for in- 
ternationalism, and today those same So- 
cialists under national banners are pointing 


machine guns at other Socialists under 


nationalism three years ago. Internation- 
other banners who also shouted for inter- 
al law, insofar as it has ever attempted to 
do anything except emphasize the rights of 
nations, is a beautiful bubble of emptiness. 
The biggest fact in the world is the fact 
of nationality. Law is a function. of na- 
tionality. As nations differ so will laws 
differ, and so will the theories of law dif- 
fer. I offer no apology for stating most 
emphatically that I am approaching law, 
not from a cosmopolitan standpoint, but 
from an American standpoint. No investi- 
gator of law ever approached it from any 
standpoint except a national standpoint, al- 
though some investigators have sincerely 
thought otherwise. So much for the re- 
strictive limitation of nationality. 

By the restrictive limitation of vocation 
is meant the narrowing and also strengthen- 
ing effect of a professional viewpoint. Law- 
yers know more about law than do other 
people. If they did not they would starve 
to death. The nature of law is to be con- 
sidered from the viewpoint of those edu- 





cated in the knowledge, the theories, the 
experiences, the traditions, and the ro- 
mances of the legal profession. 

To sum up, the nature of law will be’ 
considered from the viewpoint of a modern 
American lawyer. 

A definition of law will now be pre- 
sented. This particular definition was first 
uttered in 1909 by the Supreme Court of 
the United States while deciding a contro- 
versy between the American Banana Com- 
pany and the United Fruit Company. This 
is the Supreme Court’s definition: “Law 
is a statement of the circumstances in which 
the public force will be brought to bear 
upon men through the courts.”? The no- 
tion of law corresponding to these words 
is a notion distinctively modern, American 
and professional. This definition comes 
nearer to satisfying the average American 
lawyer who supports his family by selling 
systematized knowledge of law than do any 
of the better known definitions which have 
been inherited from earlier generations and 
imported from across the Atlantic. 

There are five elements in the notion of 
law made concrete by these words. There 
is, first, a formulative element; second, a 
human element; third, a political element ; 
fourth, a coercive element; and, fifth, a 
forensic element. The first four of these 
five elements will be considered briefly. 
The fifth element, the forensic element, 
will be considered at greater length. 

What is meant by the formulative ele- 
ment in law? Blackstone described law as 
“a rule of conduct.” Bentham designated it 
as a “portion of discourse.” Austin told us 
about a “command.” This definition refers 
to a “statement of circumstances.” Note the 
formulative suggestion in all of these words: 
rule, discourse, command, statement. 
Law is something which is formulated or 
possesses the possibility of being formu- 
lated. It is proper for us to talk about the 
rules of baseball for 1926 although they 
have not yet been actually formulated. We 
know perfectly well they will be formu- 
lated some day or else they can never be 

(1) 213 U. S. 347, 356. 
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rules. At the present time it is worth while 
to emphasize this formulative element in 
law. 
liam James, Maeterlinck, Bergson and Euc- 
ken has been a broadening influence, but 
if allowed to operate indiscriminately will 
appear also to be a confusing influence. 
Some people are disposed to criticize our 
judges because they are not impressionistic 
enough, because they are not sufficiently 
spiritual, because they do not decide cases 
according to inherent justice—whatever 
that may be—or because they do not act 
in accordance with the promptings of their 
own consciences. This is an attack upon 
the formulative element of law. If our 
courts could decide cases without being 
able to give reasons and without formulat- 
ing a rule of decision, they might be ad- 
ministering something better than law, but 
they certainly would not be administering 
law. We lawyers are perfectly willing to 
debate with anarchists the question: Should 
law be abolished? We are unwilling to 
debate with sentimentalists the question: 
Should law exist without a formulative ele- 
ment? That would be like considering the 
desirability of drawing square circles or 
manufacturing white lampblack. 


In this generation it is unnecessary to. 


emphasize the human element in law when 
the term is being used in its professional 
sense. The hypothesis of a divine law op- 
erating upon angels is accepted by many 
lawyers, but the acceptance or rejection of 
that hypothesis does not have the slightest 
effect upon the ability or usefulness of any 


lawyer in the land. Rudyard Kipling can 
‘tell us many interesting things regarding 


the law of the jungle, but the law of the 
jungle is not real law for the simple rea- 
son that it does not possess the human ele- 
ment. The Supreme Court’s definition of 
law is limited to circumstances which oper- 
ate upon men and what is owned by men. 

What is meant by the political element 
in law? No one knows exactly. During 
the past few centuries the political element 
of law has nearly always been identified 
with the power of the state. All will agree 


The influence of such men as Wil-- 





that there must be a political element in 
the notion of law. It is also true, how- 
ever, that many earnest men on the advance 
guard of thought are contemplating the 
possibility of law sanctioned by a political 
power radically different from the state, as 
that term is commonly understood. “The 
public right” was a favorite and signifi- 
cant expression of Mr. Gladstone’s. The 
public right is a political right and a na- 
tional right, but not necessarily the same 
thing as the right of the state or the right 
of the Government. Mr. Woodrow Wil- 
son used to teach his students at Prince- 
ton to glory in the fact that the Constitu- 
tion of the United States is a revolutionary 
document. Its adoption was due to a de- 
liberate and splendid violation of the right 
of the state as expressed in the Articles 
of Confederation. The Supreme Court’s 
definition makes use of the word “public,” 
but does not make use of the word “state.” 
The Supreme Court’s definition is so broad 
that it would not pass muster in orthodox 
circles in the German universities. The 
sanction of law must be a public sanction, 
which means a national sanction, but not 
necessarily a state sanction. 


Austin in England and Stammler in Ger- 
many deserve credit for making clear that 
a coercive element is essential to the ex- 
istence of law. Without the coercive ele- 
ment and the machinery for applying force, 
it would be difficult to distinguish between 
law and conventionality—for instance, the 
conventionality that a man must not wear 
a red necktie when in full evening dress. 
At the same time the practical importance 
of the coercive element must not be over- 
estimated. Physical force in American 
jurisprudence is like real money in the 
American business world. A _ very little, 
with confidence in our fellow men—that is 
credit—goes a long way. 


The distinctive feature of this twentieth- 
century American definition of law is the 
express inclusion of the forensic element. 
That law exists only by virtue of a sanc- 
tion from the state or ultimate political au- 
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thority has long been a truism. ‘This 
twentieth-century definition of the Su- 
preme Court deliberately, scientifically, and 
without apologetic empiricism, includes as 
an essential ingredient the idea that courts 
are the law-functioning organs of the na- 
tion. The idea itself has been floating 
around for a long time. In 1803 Chief 
Justice Marshall, in the famous case of 
Marbuiy v. Madison, said: “It is empha- 
tically the province and duty of the judi- 
cial department to say what the law is.” 

In 1820, Daniel Webster, while speaking 
before a Constitutional Convention in Mas- 
sachusetts, said: “The Constitution being 
the supreme law, it follows, of course, that 
every act of the legislature contrary to the 
law must be void. But who shall decide 
the question? Shall the legislature itself 
decide? If so, then the Constitution ceases 
to be a legal and becomes only a moral 
restraint on the legislature. If they, and 
they only, are to decide whether their acts 
be conformable to the Constitution, then 
the Constitution is admonitory or advisory 
only, not legally binding; because, if the 
construction of it rest wholly with them, 
their discretion in particular cases, may. be 
in favor of very erroneous and dangerous 
constructions. Hence the courts of law, 
necessarily when the case arises, must de- 
cide upon the validity of particular acts.” 

The idea of the forensic nature of law 
must have been in the mind of Abraham 
Lincoln when, making a public speech in 
1858, he said: “What are the uses of de- 
cisions of courts? They have two uses. 
As rules of property they have two uses. 
First—they decide upon the question be- 
fore the court. They decide in this case 
that Dred Scott is a slave. Nobody resists 
that. Not only that, but they say to every- 
body else that persons standing just as 
Dred Scott stands are as he is. That is, 


they say that when a question comes up 
upon another person, it will be so decided 
again, unless the court decides in another 
way, unless the court overrules its decision. 
Well, we mean to do what we can to have 
the court decide the other way.” 











During the twentieth century the foren- 
sic notion has become much more distinct. 
In 1908, the late Professor John Chipman 
Gray of the Boston Bar and the Harvard 
Law School said to the students of the Co- 
lumbia Law School: “The law of the state 
or of any organized body of men is com- 
posed of the rules which the courts, that 
is, the judicial organs of that body, lay 
down for the determination of legal rights 
and duties.” In 1913, my friend, Mr. 
Frederick N. Judson, of the St. Louis Bar, 
while lecturing before the students of the 
Law School of Yale University, said: 
“The English and American conception of 
law is a body of rules enforced by the 
courts.” 

No court, no law. That is the American 
formula. As the phenomenon of law is 
understood by American lawyers, it cannot 
possibly exist without the coincidence of an- 
other phenomenon, namely, a_ judicial 
forum. 

The most important reason for the ex- 
istence of the American theory as to the 
nature of law is connected -with the dis- 
tinctively American doctrine of the judi- 
cial review of legislation. We Americans 
have gone further than any other people 
ancient or modern, in extending the domain 
of judicial inquiry. As with other nations, 
so with us, customary law is now in the 
domain of judicial inquiry. As with other 
nations, so with us, statutory law is with- 
in the domain of judicial inquiry. Going 
still further our nation has placed consti- 
tutional law also within the domain of judi- 
cial inquiry. In the courts of both Europe 
and America, when the customary law is 
found to conflict with statutory law, the 
courts declare the former to be abrogated. 
In the courts of America, but not in the 


.courts of Europe, when statutory law is 


deemed to be in conflict with constitutional 
law the former is declared to be abrogated. 

In 1885, Sir Henry Maine referred to 
this function of our courts as “a virtually 
unique creation of the founders of the Con- 
stitution,” and added: “The success of this 
experiment has blinded men to its novelty. 
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There is no precedent for it in the ancient 
or in the modern world.” In art, in music, 
and even in literature we Americans are 
colonial, imitative, echoing. In art, music 
and literature our greatest works, as judged 
by our most competent critics, are the 
works which produce not the joy of sur- 
prise, but the joy of recognition—the pleas- 
ure of recalling something still greater done 
by masters on the other side of the Atlan- 
tic. In Constitutional jurisprudence we 
are not colonial, but truly national, original, 
creative. And we are so regarded in other 
parts of the world. 

The doctrine of judicial review is in- 
separably connected with the case of Mar- 
bury vs. Madison. In Willoughby’s great- 
est of all text-books on American constitu- 
tional law, published in 1910, the first case 
cited is Marbury vs. Madison. In foreign 
countries Marbury vs. Madison is looked 
upon as an expression of American culture 
in very much the same way as the Divine 
Comedy is looked upon by us as an expres- 
sion of Italian culture. One hundred and 
thirteen years ago this famous lawsuit final- 
ly established as law the proposition that 
the Federal courts have the power to de- 
clare void those acts of Congress which in 
the opinion of the courts are contrary to 
the Constitution. A similar proposition is 
also established with reference to the state 
This is the doctrine of judicial re- 
The doctrine is law because it is 
acted upon by the courts. As to the source 
of this law there are three chief views. Ac- 
cording to the first or orthodox view—the 


courts. 
view. 


' view of Marshall, Kent, Webster and Cool- 


ey—the doctrine follows as a “‘demonstra- 
tion” from a mere textual criticism of the 
Constitution. According to the second view 
—advanced by Jefferson and Jackson, and 
still held by some eminent men, including 
Chief Justice Walter Clark of North Caro- 
lina—a textual criticism of the Constitution 
shows that the doctrine should not exist, 
and is, therefore, based upgn “usurpation.” 
The third view is the one generally held by 
the younger members of the American Bar. 
According to this view a mere textual 








criticism of the Constitution leaves in doubt 
the question whether or not the framers of 
the Constitution intended to establish judi- 
cial review of legislation. Consequently 
higher criticism (i. e., historical criticism) 
is resorted to. Attention is paid to the views 
of historians and political scientists. The 
ideas, theories, hopes, fears, speeches, writ- 
ings of the men who wanted the Constitu- 
tion, who drafted it, who adopted it, who 
fought it, who obeyed it, who disobeyed it, 
who loved it, who hated it—all these have 
been studied carefully and the conclusion 
has come as a matter of fact that the Amer- 
ican people, both Federalists and Anti-Fed- 
eralists, in the days when snuff-boxes and 
shoe-buckles were popular, looked upon the 
Constitution as a document which author- 
ized judicial review. The net result is a 
confirmation by history of the theory of the 
orthodox school. 

But it really does not make a particle 
of difference what historical view one takes. 
The history of law is something very in- 
teresting, but it is not the same thing as 
law. The doctrine of judicial review is 
law because it is acted upon by the courts. 

In addition to this chief reason, con- 
nected with the American doctrine of judi- 
cial review, there are several other reasons 
why Americans have come to manifest this 
distinctively national trait in their attitude 
toward law. The first of these other rea- 
sons has to do with the romantic and al- 
most mystical doctrine of the “three pow- 
ers”—the legislative, the executive, and the 
judicial. It is a mistake to assume, as cer- 
tain modern critics have done, that when 
Montesquieu advanced this doctrine in his 
“Spirit of the Laws,” published in 1748, 
he was advancing something idly evolved 
from his own speculation. On the con- 
trary, Montesquieu, largely influenced by 
John Locke, was trying to explain the ex- 
isting institutions of government in his day, 
particularly in England, where he lived for 
eighteen months in his middle age. By 
what seems like a sort of divination, Mon- 
tesquieu hit upon distinctions in political 
science which although theoretical in his 
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day, have since come to be vindicated and 
actually expressed in the practical experi- 
ence of mankind. 

It is easy to criticize Montesquieu’s doc- 
trine. It is easy to accuse him of dogma- 
tism. It is easy to point out danger in a 
too narrow application of his analysis. The 
fact remains that Montesquieu’s formula, 
accepted with almost religious devotion by 
the American colonists, has had a direct in- 
fluence in producing an American notion of 
law, which exalts the judiciary to a higher 
degree than is true of any other notion of 
law that the world has yet seen. Said the 
late Mr. Justice Harlan of the United 
States Supreme Court in 1906: ‘The great 
doctrine of the separate independent exer- 
cise of judicial authority, as distinguished 
from legislative and executive authority, is 
essentially American in origin, for while 
the thought was suggested by a European 
ptblicist shortly prior to the Revolution, 
it was not distinctly formulated or embod- 
ied in a governmental document until that 
was done in this country in 1776.” 

Still another reason tor the growth of 
the forensic theory of law in America is 
due to the enthusiastic reception by Amer- 
icans of the English notion that the execu- 
tive or administrative officials of the gov- 
ernment are subject to the ordinary law of 
the land. ‘The effective distinction between 
administrative law and civil law, so com- 
mon on the continent of Europe, is unknown 
to Angle-American jurisprudence. Before 
the American Revolution, especially in con- 
nection with the Wilkes trials involving the 
freedom of the press, Magna Charta was 
interpreted by the courts of England as a 
document confirming rights to be asserted 
by the humblest citizens as against the 
most powerful officers of government—not 
in special tribunals under control of those 
officials, but in the ordinary courts of the 
realm. If a newsboy is arrested illegally 
by a policeman in St. Louis, the newsboy 
can make a complaint to the Police Board 
if he chooses, but he can also bring a suit 
for damages in the Circuit Court. Every 
action of every administrative official in 











England and the United States affecting the 
liberty or property of citizens is subject to 
the acid test of legality in the ordinary 
courts where a grocer’s claim for the price 
of sugar and cheese would be tested. It 
is the same system of law and the same 
kind of a tribunal that tests the legality of 
the grocer’s account and the action of the 
Secretary of State. 

One more reason for exalting the judi- 
ciary of the United States may be men- 
tioned. It is connected with the extraordi- 
nary duty cast upon the state judges of 
this country during the first seventy-five 
years of our national independence. To this 
duty those judges responded in a way that 
has not yet been sufficiently praised. This 
extraordinary duty was not performed by 
a mere half-dozen great men like Kent, 
Shaw and Gibson. It was performed and 
most adequately performed by a multitude 
of sincere and patriotic lawyers who went 
upon the bench infused with that greatest 
of all blessings, practical common sense. 
These men, at the very time when it was 
fashionable in England to speak with scorn 
of the common law, took the common law 
and equity of the mother country, that is 
to say, the traditional as distinguished from 
the statutory law of England, and worked 
the same over into a living, practical and 
serviceable body of rules of decision where- 
by human controversy in America could be 
settled and human strife avoided. The so- 
cial and economic conditions in America at 
the beginning of the nineteenth century 
were very different from the social and eco- 
nomic conditions in England at the same 
time. A too rigid application of the Eng- 
lish common law, a colonial attitude of mind 
on the part of the judges, an ignoring of 
the maxim to the effect that law varies as 
the reason for law varies—such circum- 
stances might have changed the entire cur- 
rent of American history and certainly 
would have prevented American law to-day 
from being what it really is. It has always 
been the popular fashion to give a vast 
amount of credit to those persons who were 
responsible for the actual drafting of our 
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written constitutions and our statutes. It 
has not been the popular fashion. to give 
credit to, or even to think very much about, 
the hundreds of patient, studious and sensi- 
ble state judges who accomplished one of 
the most remarkable tasks that has ever 
been accomplished by any jurists in the his- 
tory of the world, and that was to take the 
traditional law of one nation and make it 
over into the traditional law of another na- 
tion. It is because American lawyers have 
appreciated this extraordinary obligation to 
the American state judges prior to 1850, 
that American lawyers are finding it im- 
possible for themselves to think about 
American law without at the same time 
thinking about the American tribunals in 
which that law has always been demon- 
strated. ; 

Let us now take up the consideration of 
some practical applications of the forensic 
theory of law. 

If law is simply a combination of cir- 
cumstances under which public force is ap- 
plied through the courts, what is a statute? 
Of course, all statutes conveniently may be 
referred to as if they were laws, just as 
all diminutive human bodies may be re- 
ferred to as if they were babies. But some 
diminutive human bodies are not really 
babies at all. They are corpses. In ex- 
actly the same way, some statutes are not 
really laws. ‘They are scraps of paper. It 
is a very solemn duty that courts perform 
when they declare a statute unconstitution- 
al. The courts do it only with much re- 
luctance. Nevertheless, under the Ameri- 
can theory of constitutionalism as now most 
firmly established, it is the duty of our 
American courts to compare statutes with 
the Constitution when called upon to do so 
in a law suit, and boldly to declare any 
statute null and void if it conflicts with the 
Constitution. Accepting the Supreme Court’s 
definition of law, it would follow that a 
statute is simply one of several circum- 
stances to be considered in determining the 
existence or non-existence of law. 

Can there be such a thing as law in the 
absence of an express adjudication by the 





courts? It is impossible for an American 
lawyer to-day to imagine an American com- 
munity living with an entire absence of 
judicial precedents. Even in new states 
and territories, the legislative authorities 
find it necessary to adopt the early com- 
mon law of England which for practical 
purposes is nothing more or less than an 
aggregation of judicial precedents. It is 
just as easy to think of a black bass swim- 
ming without water as it is to think of 
American civilization existing without judi- 
cial precedents. When we come to any 
particular point of doubt concerning which 
there has not yet been an express adjudica- 
tion, can it be said that there is any law 
on that point? Some lawyers, following 
the late Professor John Chipman Gray, 
boldly answer “No.” Most lawyers will 
answer “Yes.” The law has not been 
formulated, but it possesses the possibility 
of being formulated. It is fated to be 
formulated. By far the most difficult pro- 
fessional work that a lawyer does is to give 
his opinion on doubtful questions of law. 
The test of a lawyer’s sagacity is a com- 
parison between his anticipatory opinion 
and the subsequent decision in the court of 
last resort. From a social standpoint per- 
haps the most important work that a law- 
yer does, and also the easiest, is to give ad- 
vice on questions concerning which there 
is no doubt among lawyers as to how the 
courts would decide if called upon to do 
so. But from a_ professional standpoint 
more significant work is the giving of opin- 
ions on doubtful questions. 

Attention must now be called again to 
the notable distinction between Anglo- 
American jurisprudence, on the one hand, 
and continental jurisprudence on the other 
hand. On the continent of Europe, there 
are two kinds of tribunals—one kind of 
tribunal for applying law as between pri- 
vate citizen and private citizen, and another 
kind of tribunal for applying law as _ be- 
tween private citizen and public official. 
The administrative tribunals in which the 
causes of executive officials are ultimately 
judged, are in control of the executive of- 
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ficials themselves, and not subject to review 
by the ordinary courts. The most eminent 
French and German jurists praise their 
system, and prefer it to ours. It is not for 
us to say that our system would be better 
for them than theirs. It is not necessary 
for us, even, to say with too much dogma- 
tism that our system is better for us than 
theirs. But this we must say: Unless we 
are prepared to give up that entity which 
in America is called the “law of the land,” 
we must hold fast to our system. The law 
of the land means a law that is certain and 
uniform, and is made certain and uniform 
as a result of one kind of ultimate tribunals, 
and not two kinds of ultimate tribunals. 
We have enough complexity now, thanks 
to the concurrent jurisdiction of state and 
federal courts, without introducing the still 
more confusing factor of administrative 
law superimposed upon civil law—as they 
call it in continental Europe, or the law of 
the land, as we call it in this country. 

This is the place where every American 
lawyer wants to wave the red flag of dan- 
ger. There is a marked tendency in con- 
temporary statesmanship to take steps— 
proper enough in themselves—which may 
lead to constitutional changes more serious 
than the establishment of a monarchy or a 
national church. It is proper to have mar- 
tial law and military tribunals. It is proper 
to have a patent office, a land office, a post- 
master with power to issue fraud orders, an 
interstate commerce commission, an immi- 
gration bureau, a pure food commission. 
It is proper and necessary to have a law- 
interpreting officer in every executive de- 
partment of the federal government, and 
for him, in doubtful cases under new stat- 
utes, to hear both sides, before rendering 
a decision, which is in the nature of a legal 
instruction to executive officers. It is proper 
to have public-utility commissions in our 
various states, and boards of health, and in- 
surance commissions, and examining boards 
for tonsorial artists, perhaps. We lawyers 
are in hearty sympathy with most, if not 
all, of these sincere efforts to recognize the 
changing conditions of our civilization. 





But we are sensitive to a great danger. We 
do not want to substitute the multitudinous 
and confusing laws of a hundred bureaus 
for the law of the land. These bureaus are 
executive, primarily. Incidentally and oc- 
casionally, they have judicial functions to 
perform, just as a lawyer has a judicial 
function to perform when he undertakes 
to settle a dispute between a grocer and 
his landlord. But whenever these bureaus 
act judicially, their rulings if questioned 
must be subject to prompt review in the 
ordinary courts, unless we are ready to 
change, in momentous degree, the nature 
and genius of American civilization. For 
the most part, there is no doubt about the 
purely tentative aspect of executive deter- 
minations on doubtful points of law. In 
the Federal Trade Commission statute, a 
direct method of judicial review is provided 
by the statute itself, on points of law. - In 
some other cases, the Supreme Court has 
read the right of judicial review into stat- 
utes, by reason of the mere existence of 
judicial powers. In a few instances, as 
with the land office, Congress and even the 
Supreme Court have exhibited a most re- 
grettable indifference to the subtle and anti- 
American danger of an executive intrusion 
upon the judicial domain. Scandals in the 
patent office, always subject to judicial re- 
view, have been infinitesimal, compared with 
scandals in the land office, so largely in- 
dependent of judicial review. President 
Taft, with the true lawyer’s insight, but in 
vain, urged Congress to pass statutes pro- 
viding for appeal to the courts from the 
rulings in the land office. 

On another occasion, President Taft him- 
self made the most dramatic, if not the 
most important, of recent executive deter- 
minations of judicial questions, when he de- 
cided the famous controversy over “What 
is whisky?” The episode is a fine illustra- 
tion of the true nature of executive deter- 
minations on points of law. The President, 
admitted by his bitterest enemies in poli- 
tics to be one of the best lawyers of his 
generation, was construing the misbrand- 
ing section of the pure food statute. There 
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was no authoritative interpretation by the 
appellate courts. The President gave in- 
structions to his subordinates in the execu- 
tive department of the government, after 
hearing men on both sides, who had finan- 
cial interests at stake, and their attorneys. 
The President’s mind acted exactly as if 
he were a judge. But he was not a judge. 
Nobody was bound by his decision, except 
tentatively. To this day, the Taft ruling 
can be ignored by any citizen who wishes 
to test the matter in the courts. The fact 
that nobody has seen fit to bring the mat- 
ter into court is a tribute to the legal ability 
of William H. Taft. But it does not mean 
that the President of the United States is 
a judge, or ever will be. 

One more test of the forensic theory must 
be made. 

If law is simply that which the courts 
say is law, does it not follow, ultimately, 
that law is the whimsicality of a judge or 
a group of judges? This question suggests 
the chief and most important criticism of 
the forensic theory of law. In one form 
or another, this criticism has been urged by 
many men, and by no man more sincerely 
or more vigorously than by Thomas Jef- 
ferson. The criticism. does not seem to 
have prevénted the development of our 
American doctrine of judicial supremacy, 
but probably it has retarded conscious ac- 
qttiescence in the doctrine, and frank admis- 
sion of its existence. It cannot be stated 
too emphatically that law is a matter of 
human experience. The value of this criti- 
cism, or any other criticism, regarding law, 
should be tested in the light of human ex- 
perience. 

Do judges act whimsically? Are they 
capricious? Is that their reputation as a 
class in this country, or in any country, at 
this period, or any period? American 
judges to-day are being criticised freely by 
men who are eminent, sincere and highly 
educated. Are American judges criticised 
because they are too whimsical? No. They 
are not whimsical enough—that is the criti- 


| dent of the United States, with dignified 
| courtesy to be sure, criticised American 
judges of the present day. But he did not 
criticise them for being too independent. 
On the contrary, his criticism was that 
judges are slavish, all too slavish, in their 
devotion to the precedents of the past. When 
one analyzes any of the current criticisms 
of the American judiciary, one will find 
that the real ground of criticism is not that 
ihe judges are too subjective, but that they 
are not subjective enough. Most emphati- 
cally judges do respect the external objec- 
tive standards, whether they be the prece- 
dents of the past, or the written Consti- 
tution, or the dogmas of a political party, 
or some economic theory. The question 
raied by the critics is this: Do not the 
judges respect these external standards too 
highly? The most important things in the 
world are habits of thought. Here is where 
psychology is needed in connection with 
jurisprudence. 

In the American sense, law, whether it 
has to do with the wages of a nursemaid 
or the constitutionality of a statute, is 
simply the opinion which is, or is fated to 
be, a rule of decision in the court of last 
resort. Of course, it is assumed that the 
court of last resort will be a bench of Amer- 
ican judges, and not a group of oriental 
potentates. The difference between a con- 
stitutional judge in America, and an orien- 
tal potentate is a difference in habits of 





thought. Habits of thought are the most 
important things in the world. The fed- 
eral constitution, federal statutes, federal 
treaties, the state constitution, state stat- 
utes, the common law of England, Ameri- 
can precedents of the past, customs and 
the current needs of society—all these 
things are sources of law. They are among 
the circumstances which determine the ex- 
istence and meaning of law. But we would 
have nothing except chaos if we had not 
the courts, with their distinctive habits 
of thought to co-relate these multitudinous 





circumstances. The lawyer’s aim is to ac- 


cism. At the meeting of the American Bar | quire the same habits of thought that the 


Association, in October, 1914, the Presi- | judges of his generation acquire, and thus 
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to avoid the necessity of law-suits, or else 
to win law-suits when forced upon him. 

In this unexplored region—the border- 
land between jurisprudence and psychology 
—the most interesting problem has to do 
with the over-ruling of precedents. ‘The 
prevailing attitude of American courts, 
which is more liberal than the attitude of 
the English courts, was never more care- 
fully stated than by the Supreme: Court of 
Massachusetts in 1900.2, A railroad com- 
pany was sued by a person for damages 
suffered through an accident on the road. 
The defendant asked the court to order a 
physical examination by a surgeon. No 
statute covered the situation. The court 
said: 

“We agree that in view of the great in- 
crease of actions for personal injuries it 
may be desirable that the courts should 
have the power in dispute. We appreciate 
the. ease with which, if we were careless 
or ignorant of precedent, we might deem 
it enlightened to assume the power. We 
do not forget the continuous process of 
developing the law that goes on through 
the courts in the form of deduction or deny 
that in a clear case it might be possible even 
to break away from a line of decisions in 
favor of some rule generally admitted to 
be based upon a deeper insight into the 
present wants of society. But the improve- 
ments made by the courts are made, almost 
invariably, by very slow degrees and by 
very short steps. Their general duty is 
not to change, but to work out, the prin- 
ciples already sanctioned by the practice of 
the past. No one supposes that a judge is 
at liberty to decide with sole reference even 
to his strongest convictions of policy and 
right. His duty in general is to develop 
the principles which he finds with such con- 
sistency as he may be able to attain. 

In the present case we perceive no such 
pressing need of our anticipating the legis- 
lature as to justify our departure from 
what we cannot doubt is the settled tradi- 
tion of the common law to a point beyond 
177 Mass. 155. 


(2) Stack v. Railroad Co., 





that which we believe to have been reached | which is commonly called prejudice. 
' easy for a judge to persuade himself that 


by equity, and beyond any to which our 
statutes dealing with kindred subjects have 
ever seen fit to go. It will be seen that 
we put our decisions, not upon the impolicy 
of admitting such a power, but on the 
ground that it would be too great a step of 
judicial legislation to be justified by the 
necessities of the case.” 

This essay is intended, primarily, to be 
an analytical consideration of the nature 
of law as an existing phenomenon, with- 
out regard to any philosophical or socio- 
logical speculation concerning the purpose 
of law or the possibility of improving law 
through the conscious effort of humanity. 
However, it would be an affectation for any 
lawyer to assume indifference to the pos- 
sibility of improving law through the con- 
scious effort of humanity. In order to 
avoid any appearance of that affectation, 
even at the risk of inconsistency, I will add 
one comment of a speculative and socio- 
logical nature—perhaps I should say a politi- 
cal nature. 

This comment has to do with the Ameri- 
can doctrine of judicial review of legisla- 
tion. The United States has developed, as 
the most distinctive feature of its civiliza- 
tion, the judicial function of passing upon 
the constitutionality of statutes. It is a 
notable power that our courts possess, and, 
in the opinion of most American lawyers, 
it is a beneficial power. Distrust of the 
legislature is characteristic of Americans, 
as is natural, since our American Revolu- 
tion was really a rebellion against parlia- 
ment, rather than against the king, or the 
courts of England. I know many lawyers, 
but I have never met one who wished to 
take this power away from the American 
courts. At the same time, I have never 
talked on this subject with any American 
lawyer who did not frankly admit, in pri- 
vate conversation, that this power has been 
grossly abused by some of our judges. 
Judges are human beings. We human be- 
ings are slaves to habits of thought, which 
we are slaves to something 


means that 
It is 

















Vow. 94 





CENTRAL LAW JOURNAL 377% 














his habits of thought along partisan, reli- 
gious or economic lines are a part of the 
constitution which he is oath-bound to sup- 
port. 

There is a radical and lasting difference 
between an ordinary law-suit affecting the 
rights of persons and property, and a law- 
suit in which the constitutionality of stat- 
utes—that is to say, the conscious public 
policy of the state—is involved. My friend, 
Mr. P. Taylor Bryan, of the St. Louis Bar, 
has proposed that jurisdiction be conferred 
upon the Missouri courts to entertain the 
petition of any citizen who requests that 
the constitutionality of a particular statute 
be passed upon—the Attorney-General to be 
the defendant. This admirable suggestion 
is mentioned now, simply for the purpose 
of showing how clear in the mind of a 
sagacious practicing lawyer is the distinc- 
tion between an ordinary law-suit and a law- 
suit which involves the constitutionality of 
a statute. In the latter case, the real de- 
fendant, when we look beneath the surface, 
is the state—sometimes acting vicariously 
for human beings as yet unborn. 

Nearly all the current criticism of the 
courts is caused by the occasional judicial 
abuse of this most valuable judicial power. 
In the early days of our country, the courts 
were very particular to point out the dis- 
tinction between ordinary law-suits and 
law-suits involving the constitutionality of 
statutes. Chief Justice Marshall undertook 
to establish the precedent that the United 
States Supreme Court would not pass on 
the constitutionality of a statute unless all 
the judges were present, although this full- 
bench requirement was never dreamed of 
for ordinary cases. By 1860, there was a 
considerable body of rules, which, seemed 
to be in the ‘nature of traditional limita- 
tions on the power of the courts to declare 
void the acts of the legislature. These tra- 
ditional limitations are still printed in the 
law books. It is said that there must be 


a full bench, that there must be no doubt 
in the case, that there must never be an ad- 
verse decision by a lower court, etc. What 
do these traditional limitations amount to 





now? Nothing at all. In St. Louis 
a justice of the peace on Easton avenue 
has the power, and has exercised the power, 
of declaring void the statutes of Missouri. 
This violates a rule laid down in Willough- 
by’s great work of 1910. But this rule and: 
the others were based upon dicta and tradi- 
tion. They were never law, in the Amer- 
ican sense, because they were never recog- 
nized as binding by the courts. Our courts 
have not formed the habit of recognizing 
as binding mere dicta and expressions of 
good taste. They have formed the habit 
of recognizing as binding the mandatory 
language of our written constitutions. The 
so-called rules referred to are noteworthy 
because they indicate an intent, a hope, a 
desire, an aspiration of such men as Tyler 
of Virginia, Tilghman of Pennsylvania, 
Charlton of Georgia, Waties of South Caro- 
lina, Daggett of Connecticut, and Cooley of 
Michigan. 

The effort of these men to establish un- 
written legal limitations on the power of 
judicial review has failed utterly. In the 
courts of the United States and of all states 
in the union except two, there is no man- 
datory distinction between constitutional 
cases and ordinary cases. Has not the time 
come to recognize this distinction by means 
of constitutional amendments? Has not 
the time come to establish a mandatory 
limitation on the power, of judicial review? 

That, in my judgment, is the most seri- 
ous constitutional question now before the 
American people. The agitation for a 
change is here. Some change is inevitable. 
The danger is that the change will be too 
radical. If by the recall of judicial deci- 
sions is meant the power of annulling by 
popular vote a unanimous decision in the 
supreme court of a state on a constitutional 
question, then I am most earnestly opposed 
to it, because such a power would lead to 
judicial confusion. But if by the recall of 
judicial decisions, is meant simply the pow- 
er of selecting by popular vote between a 
majority opinion and a minority opinion in 
the supreme court on a constitutional ques- 
tion, then the plan is worthy of serious 
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and (I am sorry to have to add this addi- 
tional word) courteous consideration. The 
so-called Ohio plan, originally proposed by 
Chief Justice Clark of North Carolina, and 
now a part‘of the fundamental law of Ohio, 
inhibits any judicial annulment of legisla- 
tion if more than one of the seven mem- 
bers of the supreme court dissent from the 
majority opinion. This plan also deserves 
serious consideration. 

Both of these plans emphasize the inher- 
ent distinction between an ordinary law- 
suit and a constitutional law-suit. These 
plans are not nearly so radical as many peo- 
ple, after superficial examination, have sup- 
posed. ‘They are simply efforts to hem in 
and limit the extraordinary power of judi- 
cial review. Marshall, Patterson, Samuel 
Chase and Bushrod Washington—to men- 
tion four early members of the United 
States Supreme Court—attempted to hem 
in this extraordinary power by starting a 
traditional and customary limitation. Their 
effort failed. The time has now come to 
do the same thing by the mandatory lan- 
guage of constitutional amendments. 

TYRRELL WILLIAMS. 


St. Louis, Mo. 
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A landowner owes no duty to children to 
protect them from hidden’ dangers on his land, 
unless he has directly or impliedly invited them 
to come thereon, so that he is not liable for 
the death of the children in an abandoned base- 
ment, filled with poisoned water, which it was 
not shown could have been seen from the high- 


way. 
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bert, both of Kansas City, Mo., for petitioner. 
Messrs. F. J. Oyler, of Iola, Kan., and Fred 
Robertson, of Kansas City, Kan., for respond- 


ents. 
Mr. Justice HOLMBS delivered the opinion 


This is a suit brought by the respondents 
against the petitioner to recover for the death 
of two children, sons of the respondents. The 
facts that for the purpose of decision we shall 
assume to have been proved are these. The 
petitioner owned a tract of about twenty acres 
in the outskirts of the town of Iola, Kansas. 
Formerly it had there a plant for the making 
of sulphuric acid and zinc spelter. In 1910 it 
tore the buildings down but left a basement 
and cellar, in which in July, 1916, water was 
accumulated, clear in appearance but in fact 
dangerously poisoned by sulphuric acid and 
zinc sulphate that had come in one way or an- 
other from the petitioner’s works, as the peti- 
tioner knew. The respondents had been travel- 
ling and encamped at some distance from this 
place. A travelled way passed within 120 or 
100 feet of it. On July 27, 1916, the children, 
who were eight and eleven years old, came 
upon the petitioner’s land went into the water, 
were poisoned and died. The petitioner saved 
the question whether it could be held liable. 
At the trial the Judge instructed the jury that 
if the water looked clear but in fact was 
poisonous and thus the children were allured 
to it the petitioner was liable. The respond- 
ents got a verdict and judgment, which was 
affirmed by the Circuit Court of Appeals. 264 
Fed. 785. 

Union Pacific Ry. Co. v. McDonald, 152 U. 
S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434, and kin- 
dred cases were relied upon as leading to the 
result, and perhaps there is language in that 
and in Sioux City & Pacific Ry. Co. v. Stout, 
17 Wall. 657, 21 L. Ed. 745, that might seem 
to justify it; but the doctrine needs very care- 
ful statement not to make an unjust and im- 
practicable requirement. If the children had 





been adults they would have had no case. They 
would have been trespassers and the owner 
of the land would have owed no duty to re- 
move even hidden danger; it would have been 
entitled to assume that they would obey the 
law and not trespass. The liability for spring 
guns and mantraps arises from the fact that 
the defendant has not rested on that assump- 
tion, but on the contrary has expected the tres- 
passer and prepared an injury that is no more 
justified than if he had held the gun and fired 
it. Chenery v. Fitchburg R. R. Co., 160 Mass., 
211, 213, 35 N. E. 554, 22 L. R. A. 575. Infants 
have no greater right to go upon other peo- 
ple’s land than adults, and the mere fact that 
they are infants imposes no duty upon land- 
owners to expect them and to prepare for their 
safety. On the other hand the duty of one who 
invites another upon his land not to lead him 
into a trap is well settled, and while it is 





of the Court. 


very plain that temptation is not invitation, 
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it may be held that knowingly to establish 
and expose, uffenced, to children of an age 
fish, something that is certain to attract them, 
has the legal effect of an invitation to them 
although not to an adult. But the principle 
when they follow a bait as mechanically as a 
if accepted must be very cautiously applied. 


In Railroad Co. v. Stout, 17 Wall. 657, 21 L. 
Ed. 745, the well-known case of a boy injured 
on a turntable, it appeared that children had 
played there before to the knowledge of em- 
ployees of the railroad, and in view of that 
fact and the situation of the turntable near 
a road without visible separation, it seems to 
have been assumed without much discussion 
that the railroad owed a duty to the boy. Per- 
haps this was as strong a case as would be 
likely to occur of maintaining a known temp- 
tation, where temptation takes the place of in- 
vitation. A license was implied and liability 
for a danger not manifest to a child was de- 
clared in the very similar case of Cooke v. 
Midland Great Western Ry. of Ireland [1909], 
A. C, 229. 


In the case at bar it is at least doubtful 
whether the water could be seen from any 
place where the children lawfully were and 
there is no evidence that it was what led them 
to enter the land. But that is necessary to 
start the supposed duty. There can be no 
general duty on the part of a landowner to 
keep his land safe for children, or even free 
from hidden dangers, if he has not directly 
or by implication invited or licensed them to 
come there. The difficulties in the way of im- 
plying a license are adverted to in Chenery 
v. Fitchburg R. R. Co., 160 Mass. 211, 212, 35 
N. E. 554, 22 L. R. A. 575, but need not be con- 
sidered here. It does not appear that children 
were in the habit of going to the place; so 
that foundation also fails. 


Union Pacific Ry. Co. v. McDonald, 152 U. S. 
262, 14 Sup. Ct. 619, 38 L. Ed. 434, is less in 
point. There a boy was burned by falling into 
burning coal slack close by the side of a path 
on which he was running homeward from other 
boys who had frightened him. It hardly ap- 
pears that he was a trespasser and the path 
suggests an invitation; at all events boys 
habitually reserted to the place where he was. 
Also the defendant was under a statutory duty 
to fence the place sufficiently to keep out cattle. 
The decision is very far from establishing that 
the petitioner is liable for poisoned water not 
bordering a road, not shown to have been the 
inducement that led the children to trespass, 
if in any event the law would deem it suffi- 





cient to excuse their going there, and not 
shown to have been the indirect inducement 
because known to the children to be frequent- 
ed by others. It is suggested that the roads 
not an invitation to leave it elsewhere than 


across the place were invitations. A road is 
at its end. 

Judgment reversed. 

Note—Attractive Nuisance—Duty of Land 


Owners to Trespassing Children—Cases on this 
subject are quite numerous, hence we give only 
a few of the later ones to show the drift of the 
law on this subject. 


The rule is laid down in Baxter v. Park, S. 
D., 184 N. W. 198, that an owner of land, who 
places dangerous articles or structure upon his 
premises, so situated that children of tender 
years, unconscious of danger, may be led by 
childish curiosity and impulse to enter upon such 
premises, owes to such children the duty to take 
such precautions as may be reasonable under the 
particular circumstances to avoid the danger to 
them which he knows, or may be reasonably ex- 
pected to know. 


That a child is first attracted upon the prem- 
ises by another instrumentality, than the one 
inflicting the injury is not decisive of liability, 
the question is case of attractive nuisance being 
whether the owner maintained conditons which 
as a whole could reasonably be expected to at- 
tract children. Oglesby v. Metropolitan West 
Side Electric Ry. Co., 219 Ills. App. 321 


Greater care and caution should be exercised 
to prevent injuries to children upon premises 
where dangerous active operations are carried 
on than upon premises containing a visibly dan- 
gerous statical condition. Hannan v. Ehrlich, 
Ohio, 131 N. E. 504. 


Where a tenant lived with his family within 
view of a sand pit on the premises, and was 
charged with knowledge of the existence of a 
dugout in the bank of the sand pit, it was held 
that he cannot recover for the loss of the ser- 
vices of his child, who was killed by a cave-in 
of a bank, if he was guilty of contributory neg- 
ligence. It was also held that the doctrine of 
attractive nuisance did not apply in this case. 
Kotowski v. Taylor, Delaware, 114 Atl. 861. 


In an action against a street railway company 
by a child to recover for injuries while playing 
on cross-ties, piled by the defendant partly on 
a public sidewalk, it was held that no legal duty 
rested on the defendant to pile its ties so as to 
make them a safe place to play on, and that it 
was not liable for the injuries; it appearing that 
the child did not climb on to the cross-ties from 
the sidewalk but from the adjoining vacant lot. 
Charles v. El Paso Electric Car Company, Texas 
Civil App., 234 S. W. 695. 


An artificial pool maintained by one on his 
own land for a useful purpose, and not contain- 
ing any peculiar danger in the nature of a hid- 
den peril or trap for the unwary, but in which 
children are in the habit of swimming, is not 
within the attractive nuisance doctrine. Troglia 
v. Butte Superior Mining Company, 270 Fed. 75. 
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RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 210. 

First. A deeds land to B and later sues to 
foreclose a purchase money mortgage. B dis- 
affirms the sale and defends for breach of 
covenants of seizin and clear title in A’s deed, 
alleging title to be in a number of unidentified 
persons of a specified class so situated that B 
is charged with notice of their claims, who 
cannot be made parties to the foreclosure suit. 
B believes A financiaily irresponsible, and the 
existence and validity of the outstanding title 
depends partly on disputed facts. B’s counsel 
believes and advises B that in preparing his 
case for trial it is necessary for his protec- 
tion that he ascertain the identity of these 
claimants and the facts on which their claims 
individually rest; that to protect himself 
against the contingency that the court in the 
foreclosure suit may find his title good, while 
a jury on a subsequent suit by the other 
claimants may hold it bad, he should request 
such persons as assert claim to the property 
to bring immediate suit and have their claims 
adjudicated in advance of, or concurrently 
with, the foreclosure judgment. 

The claim and title of these third parties 
being already properly raised and at issue in 
the foreclosure suit, does that advice violate 
the canon of ethics against needlessly stirring 
up litigation? 

Second. 8B finds several such claimants, 
brings them to his counsel, to whom they 
state the nature and evidence of their claims 
and their wish to press the same but are 
financially unable to employ counsel. B’s coun- 
sel advises them that although their suit must 
be in form against B, it will be in fact against 
A, and the suits will be turned over to A to 
defend as soon as brought; that the same evi- 
dence and preparation necessary to defend the 
foreclosure will likewise establish their claim, 
and that B will bear the entire cost of such 
preparation and put it at their disposal and 
jein with them in establishing their title. | 
These claimants are illiterate and unac- 
quainted with the relative standing of coun- 
sel, and request B’s counsel to act himself and 
secure competent counsel to represent them. 
It being the wish and to the interest of B. 
that these claimants establish their claim, is 
B’s attorney justified in procuring competent 
counsel to represent them at their request? 

ANSWER No. 210. 
The Committee is of the opinion that the 





direct interest of B in a prompt adjudication | 


of claims against A as bearing upon one of 
his defenses in the foreclosure suit takes the 
case out of Canon 28, of the American Bar 
Association, and justifies B’s lawyer in advis- 
ing him that for his protection and as part 
of his defense, he should ascertain the identity 
of the claimants and investigate the facts upon 
which the claims rest. The answer to the first 
question is therefore “no.” 

The Committee is also of the opinion that 
since B is interested in having the claimants 
represented by counsel of character and ability 
to insure proper consideration by the Court, 
there is nothing objectionable in B’s lawyer 
selecting and procuring such counsel. The an- 
swer to the second question is therefore 
“yes.” 








HUMOR OF THE LAW. 





Blackstone: “Have you ever written any- 
thing for publication!” 
Webster: “Only a couple of love letters to 


a movie actress.” 





“Pa, what’s a postgraduate?” 

“A fellow who graduates from one of those 
correspondence schools, I suppose.’—Boston 
Transcript. 





Ethel—“What’s the matter, dear? You look 
unhappy?” 

Edith—“Oh, such hard luck! I married Dick 
for alimony, and then I had to go and fall in 
love with him, and now I know it will just 
break my heart to divorce him.”—The Ameri- 


can Legion Weekly. 





“What’s all that noise gwine on ovah at you’ 
house last night?” asked an old colored woman 
of another. “Sounded like a lot of catamounts 
done broke loose.” 

“Dat? Why dat was nothin’ only de gen’man 
from the furniture store collecting his easy 
payments.”—The Bullock Way. 





A newspaper reporter had been regaled with 
a sensational story from a rural subscriber 
and was trying to seek verification. 

“Is the fellow that told me this regarded as 
a cruthful man?” he asked. 

“Waal,” replied the next-door neighbor and 
best friend of the man in question, “I ain’t 
sayin’ he ain’t altogether truthful, but I kin 
say that what happened t’ Ananias an’ Sap- 
phiry ain’t never affected him a mite.”—Ameri- 
can Legion Weekly. 
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_1. Attorney and Client—Attorney’s Lien.— 
Statute giving attorneys a lien for compensation 
does not preclude the parties from making any 
contract they may see fit regarding the com- 
pensation.—M’Dougal v. Black Panther Oil & 
Gas Co., U. S. C. C. A:, 277 Fed. 701. 


2. Automobiles—Duty of Driver.—Highway 
Law, § 286, par. 2, imposing duty on driver of 
automobile to give a warning on approaching 
intersecting streets, where his view is ob- 
structed applies to the city of New York, such 
city not having enacted any ordinance requir- 
ing driver of motor vehicle to give warning 
at street intersections under section 288, even 
assuming that such section gives it power to 
make ordinances concerning such matter.— 
Thomson v. Gasteiger, N. Y., 192 N. Y. S. 430. 


3. Liability of Owner.—The owner of an 
automobile kept for family use is not liable 
for the negligent driving by a minor son 20 
years old, not a member of his father’s house- 
hold, but employed at a distant place and using 
the car solely in connection with his employer's 
business, without his father’s knowledge or 
consent, after being told by his father to take 
the car for the purpose of repairing it.—Cannon 
v. Bastian, Del., 116 Atl. 209. 


4. Negligence.—Conceding that the driver 
of an automobile in which deceased was riding 
when struck and killed on a railroad crossing 
was chargeable with contributory negligence, it 
does not necessarily follow that deceased her- 
self was so chargeable, nor that the driver’s 
negligence was imputable to her.—Payne v. 
Haubert, U. S. C. C. A., 277 Fed. 646. 


5. Second-Hand Sales Law.—Where the 
mortgagor of an automobile sold it in violation 
of Cr. Code 1911, art. 1430, as to disposing of 
mortgaged property, and without complying 
with Laws 1919, c. 138, as to sale or transfer 

















of second-hand motor vehicles, one who bought , 


the car from the buyer acquired no title there- 
to, as the mortgagor’s sale was a violation of 
law.—Goode v. Martinez, Tex., 237 S. W. 576. 


6. Bankruptey—Borrowed Money.—Where a 
bankrupt had borrowed money on a mortgage, 
and agreed in writing with the lender that it 
would be used to build a house on the mort- 
gaged land, but there was no agreement to hold 
it as trustee for the lender, the lender had no 
claim to the money until he exhausted the 
land covered by his mortgage, and it was the 
duty of the bankrupt to include it in his sched- 
ule and turn it over to the trustee in bank- 
ruptcy.—Miller v. United States, U. 8. C. C. A, 
277 Fed. 721. 

ea Farming.—Where respondents were en- 
gaged in leasing and farming large tracts of 
land, one of them devoted his entire time to 
managing the farm, and the other, though he 
had been manager of a bank, had devoted most 
of his time to handling the business of the 
farming operations, and, since the closing of 
the bank some time prior to the alleged act 
of bankruptcy, had devoted his time exclusively 
thereto, their principal occupation at the time 
of the act of bankruptcy was tilling the soil, 
so that they were not subjects to be adjudged 
involuntary bankrupts.—In re Beiseker & Mar- 
tin, U. S. D. C. 277 Fed. 1010. 


8. Banks and Banking—Certificate of De- 
posit—Where the payee of a certificate of de- 
posit requires the president of the bank to in- 
dorse it personally before agreeing to take it, 
such certificate is “otherwise secured” within 
the meaning of that term as used in the stat- 
ute, and is not entitled to the protection of 
the guaranty fund, notwithstanding such se- 
curity proves fruitless—American State Bank 
v. Wilson, Kan., 204 Pac. 709. 


9. Collection.—Securities turned over to a 
bank for collection are impressed with a trust 
in the hands of trustees subsequently appointed 
when the bank became financially involved, so 
far as they can be traced; but it matters not 
in what form, different from the original form, 
the securities may be in, so long as they can 
be ascertained to be the property intrusted, and 
the right ceases only when the means of as- 
certainment fail, or the property has come into 
the hands of a bona fide purchaser for value 
and without notice.—Yeldell v. People’s Bank, 
S. C., 110 S. E. 789. 


10. “Deposit.”—In assessing the right-of- 
way of the railroad company for the cost of a 
hard-surfaced road, the chairman of the county 
board testified that they took’into considera- 
tion the fact that the railroad company had 
received several thousand dollars for hauling 
material for the construction of the road; also 
that in the past many thousand tons of alfalfa 
had been raised in the community which it was 
impossible to market by reason of the condition 
of the public roads; and that the construction 
of such a road would, in the future, enhance 
the earnings of the railroad company for freight 
charges for hauling such products. Held, 
an assessment based on these grounds, when 
applied to railroad property alone, is arbitrary 
and unjust.—Missouri Pac. R. Co. v. Board of 
Com’rs, Kan., 204 Pac. 715. 


11. Guaranty Law.—Under the section of 
the Bank Guaranty Law which provides that 
all deposits not otherwise secured shall be 
guaranteed, it is necessary, in order to create 
a deposit, that money or the equivalent of 
money shall in intention and effect be placei in 
ov at the command of the bank, under circum- 
stances which do not transgress specific limita- 
tions of the law.—Fourth Nat. Bank v. Wilson, 
Kan., 204 Pac. 715. 


12. Savings Deposits.—The statutory re- 
quirements that deposits in Savings Depart- 
ments of trust companies shall be special de- 
posits, that they shall be placed in a separate 
department; that all investments shall be made 
in accordance with the laws governing savings 
banks, and that such deposits and investments 
shall be appropriated solely to the security and 
payment of savings deposits and not mingled 
with other property of the trust company, are 
mandatory and not directory.—Petition of Al- 
len, Mass., 134 N. E. 253 
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13. 
sued stock to executor, consolidated with other 
bank after death of executor, and successor 
bank did not issue stock to the estate, and 
there was no demand on bank for issuance of 
the stock until appointment of an administrator 
with the will annexed, because until such ap- 
pointment there. was no one who had a right 
to make such demand, the administrator with 
the will annexed could bring action to require 
Successor bank to issue stock and account for 
accrued dividends, in view of 2 Rev. St. (5th 
Ed.), pt. 1, c. 18, tit. 3, §§ 9, 10, in effect at 
time of consolidation of banks; the successor 
bank having held the stock in trust for the 
estate-—Seymour vy. Mechanics & Metals Bank, 
N. Y,, 192 N. Y. 8S. 588. 

14. Bills and Notes—Counterclaim.—The fact 
that the assignee of a non-negotiable note paid 
valuable consideration for the assignment of 
the note does not affect the right of the maker 
of the note, under Code, §§ 3044, 3461, to defend 
by proving a counterclaim against the original 
payee existing before the notice of the assign- 
ment.—Farmers’ Sav. Bank v. Van Brunt Auto- 
mobile Co., Iowa, 186 N. W. 839. 

15. Carriers of Goods—Delay.—IiIn action 
against railroad for negligent delay in delivery 
of shipment, proof that goods were not deliv- 
ered within the period fixed by Civ. Code 1912, 
§ 2568, imposing a penalty for failure to deliver 
within such period, where “notice is given that 
prompt shipment is required,” held not to show 
the delay unreasonable, in the absence or a 
showing that the railroad was given written 
notice that prompt shipment was required.— 
Middleton & Co. v. Atlantic Coast Line R. Co., 
8. C., 110 S. E, 796. 

16. Commerce—Interstate—Where goods to 
be used as premiums were sold and shipped from 
another state, and notes were executed in pay- 
ment of the prémiums, and seller agreed to send 
organizer to assist buyer within state, and to 
pay certain amounts in cash if business of buyer 
was not increased, and buyer did not permit 
the organizer sent into the state to do anything 
in relation to the business, the seller cannot 
be held to have caried on, transacted, or en- 
gaged in business in the state within the mean- 
ing of Or. L. § 7777, requiring one doing busi- 
ness in the state under an assumed name to 
file a certificate in the office of the county clerk, 
and the seller could recover the purchase price 
of the premiums in the state courts without 
filing such certificate, though it might in the 
future possibly do something within the ban 
of the statute—Loveland v. Warner, Ore., 204 
Pac. 622. 

17. Corporations—Consideration for stock.— 
Under Const. art. 9, § 3, stock of the par value 
of $25,000 was not legally issued as full-paid 
and non.assessable, where the only considera- 
tion was a promise to pay $350 therefor.—Bowen 
v. Imperial Theatres, Del., 115 Atl. 918. 

18. Dividends.—Burns’ Ann. St. 1914, § 5096, 
requiring a corporation to pay not to exceed 
in all 8 per cent per annum dividends on pre- 
ferred stock “before” any dividends Shall be 
set aside or paid on the common stock, did not 
preclude a corporation from paying more than 
8 per cent dividends after payment of dividends 
on the common stock—Star Pub. Co. v. Ball, 
Ind., 134 N. E. " 

19. Preference of Creditor.—Assuming that 
the assets of a corporation constitute a trust 
fund for payment of its debts, a creditor, suing 
to subject assets to a trust in his favor, is not 
entitled to a preference over other creditors, 











since they are all entitled to share equally in | 


the distribution.—Abbott } National Gravure 
Circuit, N. Y., 192 N. Y. S. 

20. Sale of Stock.—A ie of a subscriber 
to the corporate stock of an insurance company, 
secured by a first mortgage on real estate, ac- 
cepted by the corporation in payment for stock, 
is “property actually received” within the mean- 
ing of section 39, art 9, of the Constitution, in- 
asmuch as insurance companies are authorized 
by section 3444, Rev Laws 1910,-to invest their 
assets in loans upon improved and unincumbered 
real property.—Harn v. Smith, Okla., 204 Pac. 
642. 





21. Covenants—Building Line—An agree- 
ment between property owners in a _ specific 
area to set their buildings back a certain dis- 


Transfer of Stock.—If bank, having is- : 
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tance. from the sidewalk line, made when the 
district was principally a residential district, 
is enforceable after the district has changed to 
a business district, since the protection of the 
covenant is then no less necessary to a plain- 
tiff whose building was erected on the desig- 
nated line than if the district were residential. 
—Wallack Const. Co. v. Smalwich Realty Corp., 
N. Y., 192 N. Y¥. S. 462. 

22. Drains— Arbitrary Assessment. — Where 
a ‘railroad, in a drainage district comprising 
12,000 acres, owned only 40.43 acres and 3.61 
miles of track, along the extreme west and 
northwest boundaries, constructed mostly on 
high fills and a trestle above overflow, an as- 
sessment of half the cost of the improvements, 
which would increase land values at least $250,- 
000, was so palpably discriminatory and arbi- 
trary as to deny equal protection of the laws. 
—Thomas y. Kansas City Southern Ry. Co., U. 
S. C. C. A., 277. Fed 708. 

23. Esteppel—iIn Pais.—An estoppel whereby 
a disposition of property without consideration 
(the giving to testator’s widow of a half in- 
terest in the estate in lieu of dower) will be 
indirectly accomplished by a trustee having only 
testamentary power to sell and convey for re- 
investment may not be invoked against the 
trustee.—McLain v. Mercantile Trust Co., Mo., 
237.S. W. 506. 

24. Insurance— Change of Beneficiary. — 
Where insured was unable to procure an in- 
dorsement of a change of beneficiary on a pol- 
icy made payable to his executors, administra- 
tors, or assigns, it being pledged as security 
for a debt, and never gave written notice to 
the company of any change of beneficiary, as 
required by the policy, the insurance became 
the property of his estate on his death, subject 
to the rights of the pledgee or his assignee, 
though the latter thereafter paid pledgee the 
sum due, procured the policy and presented it 
to the company for such indorsement.—Marlow 
v. Paganini, U. S. C. C. A., 277 Fed. 790. 

25.——Company’s Liability—Where personal 
property covered by insurance is totally de- 
stroyed by fire, and there was no defense to 
the company’s liability for the full amount of 
the insurance, an agreement between the in- 
surance company and the beneficiary that the 
latter should accept one-third of the amount 
due as full settlement for the company’s lia- 
bility was without consideration, and not bind- 
ing upon the insured.—Burrows vy. Farmers’ Al- 
liance Ins. Co., Kan., 204 Pac. 534. 

26. “Confining Disability.”” — Confinement 
within an insane asylum was “confining dis- 
ability,” within a disability policy, although in- 
sured was, in the treatment at the asylum, 
taken from one building to another under the 
care of a supervisor and within the grounds of 
the institution.—Donlen v. Fidelity & Casualty 
Co., N. Y¥., 192 N. Y. 8. 513. 

27. Military Service.—A policy of life in- 
surance is not forfeited and is not forfeitable 
on account of the insured engaging in military 
service of the United States, where the policy 
provides that, if the insured does engage in 
military service in time of war, and death shall 
occur during such engagement or as a result 
thereof, the liability under the policy shal] be 
limited to its cash-surrender value at the time 
of the death of the insured, unless he, with 
the insurer’s consent, had paid the established 











extra premiums therefor.—Lofstead v. Bank 
Savings Life Ins. Co., Kan., 204 Pac. 530. 

28. Robbery.—A policy insuring against 
loss by robbery from within the general in- 


closure reserved for the use of officers or em- 
ployees, from an officer while transferring 
money from a vault outside the inclosure to the 
inclosure, or by compelling an officer to un- 
lock or open the safe or vault, does not cover 
money taken by robbers from the safe or vault 
which had been previously opened preparatory 
to taking the money to the inclosure for the 
day’s business, since the inclosure within the 
first clause cannot, in view of the second clause, 
include the vault.—New Amsterdam Casualty 


Co. v. Iowa State Bank, U. 8S. C. C. A, 277 
Fed. 713. 
29. Warranty.—A mere reference in a pol- 





icy to the application does not constitute a 
warranty, even though the application itself 
contains a statement that the truth of the state- 
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ments shall constitute a-warranty, but the pol- 
icy must contain an express warranty or by 
reference must incorporate therein the appli- 
eation which contains it, or the statements are 
deemed to be mere _ representations.—United 
States Fidelity & Guaranty Co. v. Maxwell, Ark., 
237 S. W. 708. 

30. Imtoxicating Liquors—Concurrent Power. 
—Before the passage of Const. U. S. Amend. 
18, the state alone had control of the liquor 
traffic within its boundaries under its police 
power, and it did not surrender any of its con- 
trol under the amendment, except the power 
to pass legislation hostile to it, and the fed- 
eral government acquired concurrent, and not 
exclusive, jurisdiction, and the state trial judges 
are not bound by federal court decisions, for 
they apply only to seizures made under fed- 
eral authority, and not those by officers of the 
state.—People v. Wicka, N. Y., 192 N. Y. S. 633, 

31. Possession.—Where liquor purchased 
in February, 1919, was not in one’s dwelling at 
the time the Eighteenth Amendment went into 
effect, and the ownership was not reported to 
the Commissioner within 10 days thereafter, 
under Volstead Act, tit. 2, § 3, his possession 
thereafter was unlawful.—Fitzhugh v. Mitchell, 
U. S. Prohibition Director, U. S. D. C., 277 Fed. 
966. 

32. Landlord and Tenant—Repairs.—Conced- 
ing that, on partial destruction of a_ leased 
building, rendering it unsuitable for the lessee’s 
business, the lessor was under no obligation 
to repair, and, on the lessee’s election not to 
surrender the lease, might have required pay- 
ment of rent without restoring the building or 
pending repairs, where it undertook to, and did, 
repair the building, but excluded the lessee 
from possession, it was liable for the differ- 
ence between the rental value from the date 
of the completion of the repairs and the rent 
from the date of the fire as damages for its 
breach of contract.—Great Atlantic & Pacific 
Tea Co. v. Gillespy, U. S. C. C. A., 277 Fed. 641. 

33. Libel and Slander—Innuendo.—A news- 
paper article, relating to the breaking of plain- 
tiff’s engagement, and his subsequent engage- 
ment to marry his fiancee’s sister, stating that 
the fiancee announced that plaintiff's pay “was 
insufficient to support the home she had in 
mind,” was not libelous as holding plaintiff up 
to “public hatred, infamy, disgrace, ridicule and 
contempt,” and did not justify innunendo that 
plaintiff was charged with breaking his orig- 
inal contract of marriage without cause or jus- 
tification and that he transferred his affections 
to the sister.—Kloor v. New York Herald Co., 
N. Y., 192 N. Y. S. 465. 

34. Master and Servant—Notice of Injury.— 
The statutory notice of injury to be given un- 
der the Workmen’s Compensation Act, pt. 2, 
§ 4a, must be given before any proceeding for 
compensation can be maintained, except that in 
meritorious cases for “good cause” it may be 
waived, and all that should be required of an 
injured employee is that he prosecute his claim 
with that degree of diligence that an ordinary 
man situated as he is would exercise under 
fhe same or similar circumstances.—Consoli- 
dated Undterwriters v. Seale, Tex., 2837 S. W. 
642 


35. Scope of Employment.—In an action 
against a railroad for death of plaintiff’s son, 
shot in railroad yards by special officer of the 
railroad. who was also a deputy sheriff, but 
who received compensation from the railroad 
only, and whose duties were to remove tres- 
passers from trains and railroad property and 
to protect property, evidence that the shot was 
fired while deceased and his companion were 
pursued by the officer held to support a finding 
that in shooting he was acting within the scope 
of his employment.—Lancaster v. Carter, Tex., 
237 S. W. 634. 

36. Surgical Operation.—Where an injured 
employee 59 years old refused to submit to an 
operation to remove broken parts of his knee, 
requiring an anaesthetic and resort to a hos- 
pital as a charity patient, his refusal was not 
unreasonable, and did not defeat recovery for 
his disability under Workmen’s Compensation 
Act, $§ 1, 28, 36, and section 10, as amended by 
Act No. 38 of 1918, § 1, containing no provision 
for an operation.—Bronson vy. Harris Ice Cream 
Co., La., 90 So. 759. 

















37. Mortgages—After Acquired Title-—Where 
a mortgage purported to convey only the right, 
title, and interest held by the mortgagors in 
the land described, although the mortgagors 
covenanted that they held “the premises” in 
tee simple, the fact that part of the land cov- 
ered by the mortgage was subsequently con- 
veyed to the mortgagors held not to bring such 
interest within the mortgage by way of estop- 
pel; the words “the premises,” when used in a 
conveyance, meaning “that which is conveyed,” 
and hence did not include the after-acquired 
interest.—Cooper vy. Robinson, Ill., 134 N. E. 119. 

38. Municipal Corporations—Defect in Street. 
—Where workmen engaged in repairing a 
street, which had been closed against traffic 
while the work was going on, removed the bar- 
riers to bring in materials, one injured by fall- 
ing forward over the dashboard of a wagon, a 
front wheel of which went through a thin crust 
of earth into a sewer trench, at a point where 
there was nothing in the appearance of the 
surface to indicate the weak place, held not 
negligent, in the absence of any objection to 
his entering the street, or of any warning of 
the danger.—Caldwell v. City of Shreveport, La., 
90 So. 763. 

39. Grade of Street.—To entitle an abut- 
ting lot owner to recover damages for change 
of grade of street, under Code, § 785, a grade 
must have been established by ordinance, and 
the lot improved with reference thereto, and 
the municipality must have changed the phys- 
ical grade to conform to the new paper grade; 
and a landowner was not entitled to damages 
for physical change in grade of street, where 
he improved his property with reference to a 
sidewalk arbitrarily constructed by the city be- 
low the paper grade.—Ayer v. City of Perry, 
lowa, 186 N. W. 840. 

40.——Ice on Sidewalk.—It is the duty of a 
city to remove from its sidewalks ice accumu- 
lated by the thawing of snow and ice on ad- 
joining property, causing the walks to become 
rigid, rough, and uneven, or otherwise danger- 
ous to pedestrians——Buffalo v. City of Des 
Moines,, lowa, 186 N. W. 844. 

41. Improvements.—Where an _ ordinance 
for paving provided for paving W. street along 
the roadway to M. street, and then on M. street, 
and referred to plans on file in the office of the 
city clerk which showed a detour at the inter- 
section of the streets to correspond to the line 
of travel as then in use, the ordinance and the 
plans together meant the roadway as then used 
by the traveling public, and not as originally 
laid out.—People v. Freeman, Ill., 134 N. BE. 121. 

42. Licenses.—Ordinance requiring applica- 
tion for license to operate taxicab with stand 
in or about hotel or depot to have indorsed 
thereon the approval of owner, lessee, or man- 
ager of such hotel or depot, enacted under Code, 
§ 754, and Acts 38th Gen Assem. c. 275, em- 
powering cities “to regulate the operation” of 
vehicles offered to the public for hire, held not 














unreasonable.—Ritchhart v. Barton, Iowa, 186 
N. W. 851. 
43. Negligence—Imputable.—Where decedent 


was riding, under the direction of his fore- 
man, on a truck of his employer when it was 
struck by a street car, the contributory negli- 
gence of the truck driver is not imputed to 
him.—Simpson v. Wells, Mo., 237 S. W. 520. 

44. Inexperienced Employee.—A wholesale 
drug company, which delivered an improperly 
filled and corked bottle of concentrated ammon- 
ia to a retail drug store, where fumes escaped 
from it while being handled by an inexperi- 
enced employee, was not relieved of its liabil- 
ity for injuries to the latter by his employer's 
failure to examine the consignment, of which 
the bottle was a part, to ascertain whether the 
company had discharged its duty incident to 
filling an order for an article known to be in- 
herently dangerous.—Texas Drug Co. v. Cad- 
well, Tex., 237 S. W. 968. 

45. Truck Driver.—Evidence that defend- 
ant’s servant left an electric truck standing in 
a street where there were numerous children, 
knowing that they had been accustomed to play 
in trucks left in the street, and that the truck 
was started by one child who climbed into the 
seat and pulled a lever, so that it may be in- 
ferred the defendant did not remove the switch 
key, which would have rendered starting of the 
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truck impossible, is sufficient to warrant the 
jury in inferring negligence on the part of de- 
fendant’s servant as to a child run over by the 
truck when so started, and requires the sub- 
mission of the quetion of negligence to the jury. 


—Gumbrell v. Clausen Flanagan Brewery, N. 
Y., 192 N. Y. S. 451. 

46. Oil and Gas—‘“Unless Lease.”’—An oil and 
gas mining lease, commonly known as an “un- 
less lease,” which provides that it shall remain 
in force for a term of five years from its date, 
and as long thereafter as oil or gas, or either 
of them, is produced from the land by the lessee, 
and which contains the clause that if no well 
be commenced on said land on or before the 
expiration of one year from the date of said 


lease, the same shall terminate as to both par-. 


ties, unless the lessee, on or before that date 
shall pay, or tender to the lessor, a specific 
sum of money which shall operate as a rental 
and cover the privilege of deferring the com- 
mencement of a well for 12 months from said 
date, etc, is a lease of land for a period of 
five years, and under the provisions of the fifth 
subdivision of section 941, Rev. Laws 1910, is in- 
valid unless in writing Woodworth v. Frank- 
lin, Okla., 204 Pac. 452. 

47. Partnership—Profits.— While the intent 
of the parties to a contract under which the 
net earnings of a partnership are to be applied 
on the debts of a former partnership, whose 
Fusiness was taken over, must be gathered from 
their acts, and not from an unlawful desire to 
avoid liability, an intent to loan money, to be 
repaid as fast as the profits permit, may over- 
come the effect of the receipt by the creditors 
of the profits of the business—In re Hoyne, 
U..8. C. C. A., 277 Fed. 668. 

48. Railroads—Admissible Evidence.—In an 
action against a carier for injuries sustained 
by .a colliery employee from a defective brake 
on the car which he was loading, evidence as 
to the condition of the brake after the acci- 
dent was properly admitted, where it was not 
a necessary inference that such condition was 
due to collision with another car after the acci- 


déent.—Waldron v. Payne, U. S cS 2. 
Fed. 802. 
49. Attractive Nuisance Doctrine.—Where a 





ehild, playing about a pile of sawdust near 
railroad tra wandered thereon and was 
killed, the child was not injured by reason of 
the sawdust. and hence the attractive nuisance 
eoctrine did not apply.—Holstine v. Director 
General of Railroads.—Ind., 134 N. E. 303. 

50. Sales—Assignment of Contract.—An ab- 
solute assignment bv a seller of a conditional 
sele contract and the notes secured thereby, 
under which the seller reserved no right of re- 
demption, is not a -‘chattel mortgage,” within 
the New Jersey Chattel Mortgage Act, requir- 
ine recording, but, although not secorded, en- 
titles the assignee to posession of the prop- 
ertv after buyer’s default, as against the cred- 
itors of the assignor. represented by receiver in 
bankruptcy.—In re B & B Motor Sales Corpora- 
tion, U. S. T™ C., 277 Fed. 808 

51.——-Breach of Contract. —In seller’s action 
for damages for breach of a sales contract pro- 
~idine for four monthly installment deliveries, 
berinning in September, even if the seller 
breached the contract by failure to make deliv- 
ery of the September installment, under Per- 
senal Property Law, § 126, relating to breach of 
en installment contract. it was error to dismiss 
the complaint as to following shipments.—Percv 
Kent Co. v. Silberstein, N. Y., 192 N. Y¥. S. 498. 


52. Conditional—Where, after buyer had 
made itself liable for goods by a rejection which 
was insufficient because conditional, the seller 
offered to take back the goods, and the buyer 
demanded check for freight paid before it would 
return them, the seller’s offer to allow return 
of the goods was not accepted. and the buyers 
were liable for the price of the goods.—Fill- 
more v. P, Garvan, Inc., Conn., 116 Atl. 184. 

53. False Representations.—In a suit on 
contract to purchase goods, a representation that 
plaintiff had not sold any goods of the class 
contracted for by defendant to anyone else in 
the same town, before the contract sued on was 
reade, when. in fact, he had already done so, was 
actionable and could be used as a defense in the 
suit.—Bankers’ Utilities Co. v. Cotton Belt Sav- 
ings & Trust Co., Ark., 237 S. W. 707. 
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54.——Shipment.—Where a contract for the 
sale of an acetylene lighting outfit was made 
on September 24th, the goods shipped on Oc- 
tober 3d, and arrived at destination November 
6th, the shipment was made within a reason- 
able time, especially in view of the war con- 
ditions then prevailing, and also in view of 
the buyer’s failure to make any objection to 
the time of shipment.—J. B. Colt Co. v. Hill- 
man, S. C., 110 S. E. 462. 

55.——-Title.—Where a contract, made for the 
purchase of clover seed growing in the field, 
requires the seller to harvest, thresh, reclean, 
and sack the same, and load on board cars, the 
title does not pass until the seller has fulfilled 
the requirements of the contract.—Portland 
Seed Co. v. Clark, Idaho, 204 Pac. 146. 

56. Street Rerilways—Collision.—In action 
against street railway for injuries to a pas- 
senger in a collision, an instruction that plain- 
tiff was not required to prove the cause of the 
collision, but that the burden of proof was cast 
on defendant to rebut the presumption of neg- 
ligence, “and that the injury, if any, to plain- 
tiff was occasioned by inevitable accident that 
could not. by the exercise of the utmost human 
foresight, knowledge, skill, and care, have been 
prevented by the defendant,” imposed on de- 
fendant a greater burden than that required 
by the law, as the highest degree of care prac- 
ticable among prudent and skillful men is all 
that is required.—Walquist v. Kansas City Rys. 
Co.. Mo., 237 S. W. 493. 

57. Contributory Negligence.—In an action 
against a street railway company for injuries 
te a boy struck by a car when the conductor 
on another car pushed him off the rear bumper, 
the burden of proving plaintiff’s contributory 
negligence was on the defendant, and its in- 
struction putting the burden of sustaining all 
the issues on the plaintiff was erroneous.—Lan- 
don v. United Rys. Co. of St. Louis, Mo., 237 
S. W. 496. 

58. Waters and Water Courses—Prescription. 
—Where title to an easement gained by pre- 
scription is the issue, mere protests and notices 
to cease served upon parties claiming the eae- 
ment by the owner of the servient estate are 
not sufficient to interrupt the continuity of the 
user or disprove acquiescence on the part of 
the owner of the servient estate.—Last Chance 
Ditch Co. v. Sawyer, Idaho, 204 Pac. 654. 

59. Workmen’s Compensation—Alien Depend- 
ents.—The provision of the Workmen’s Com- 
pensation Act. which limits the compensation 
to be paid to alien dependents to half the 
amounts indicated in the act, unless such de- 
pendents are residents of the United States, or 
its dependencies, or Canada, is applicable to a 
resident and citizen of Italy, and does not 
eonflict with the terms of the treaty between 
the United States and Italy made in 1871, and 
amendment thereof proclaimed July 3, 1913, 
providing that citizens of the respective coun- 
tries shall be protected for injuries or death 
caused by négligence, ete.—Frasca v. City Coal 
Co., Conn., 116 Atl. 189. 

60.——Arising Out of Employment.—Where 
employees of different nationalities, working 
for a construction company, engaged in a fight 
over the desire of some of the men to use 
the same tool day after day, and compensation 
claimant, who took no part in the fight, except 
to advise some of the men not to fight, was 
struck on the head and injured, his injury, if 
arising in the course of his employment, did 
not arise out of it, as the danger of such in- 
jury was not incidental to the employment in 
the absence of any previous quarrel, and his 
act in endeavoring to dissuade his fellow work- 
men from fighting was likewise not incidental 








to the employment.—Gavros’ Case, Mass., 134 
N. E. 269. 
61. Course of Employment.—An injury to 





an employee knocked down while in the course 
of his employment as a result of fooling, or 
horse play, of fellow employees, in which one 
of the other employees was pushed out of a 
déorway and against compensation claimant, 
did not arise out of the employment, as such 
acts, whether done in a spirit of play or from 
a malicious motive, are outside the scope of 
the employment of those causing the injury, 
and have no relation to the employment—Lee’s 
Case, Mass., 134 N. E. 268. 
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